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This case is before ne upon a conplaint of discrimnation
brought by Patricia Ann Villines against the Cobre M ning Conpany
(Cobre) under section 105(c) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. " 815(c).

The case was heard on Novenber 6, 1996, in Truth or
Consequences, New Mexico. For the reasons set forth below, |
find that Ms. Villines was not term nated for engaging in
activities protected under the Mne Act and, therefore, was not
di scrim nated against by Cobre, in violation of section 105(c).

The Conpl ai nant was hired by Cobre on March 5, 1993 and
fired on July 13, 1995. At the time of her term nation, she was
the safety office clerk.

She clains to have had no enpl oynent-rel ated problens until
May 19, 1995, shortly after her i mmedi ate supervisor, Mke Best,
was fired.

On May 19, 1995, she received a Letter of Counseling from
M. Trujillo, who was the human resources nmanager at Cobre and
her i mredi ate supervisor after Best:s termnation. This Letter
of Counseling is contained in the record as Cobre Exhibit A and
it recites several instances of nonfeasance and nal f easance by
Ms. Villines. Basically, M. Trujillo was upset with the



operation of the safety departnent generally and Ms. Villines:
work particularly.

The testinmony fromM. Trujillo and Ms. Dinwi ddie (the
of fice manager) at the hearing was all to the effect that
Ms. Villines had to be constantly rem nded to performthe duties
of her job, and work that she did perform was poorly done. They
al so testified concerning Ms. Villines: lack of skills in typing,
filing, and adm nistrative tasks generally. | note that this was
the first and only clerical type job she has ever held.

Ms. Villines was given several opportunities to upgrade her
skills, but she reportedly failed to take advantage of them
Specifically, for exanple, the office nmanager offered to take
time to teach her the conmputer skills she needed to better
perform her job, but she did not show up for the training.

The evidence is uncontested that the training departnent
records were in a ness at the tine Mke Best was fired, and
M. Trujillo took over as the conpl ai nant:s supervisor. The
feeling was that this was the conplainant:s job and that M. Best
had sinply let her slide rather than insisting that she maintain
these certification records in a proper manner.

M. Trujillo attenpted to inpress upon the conplainant the
i nportance of maintaining proper records within the safety
departnment and specifically tasked her with putting these records
in order. However, despite his nore or |ess constant urging, she
was not getting the work acconplished. Rather, she would find
other work to do or other ways to occupy her tine. Meanwhile,
the federal and state mne inspectors were putting pressure on
the m ne managenent to get these records into shape for review.

Finally, after about a nonth of little or no progress and
with the records still in extrenely bad shape, the conpany sought
t he assistance of a technical specialist fromthe New Mexico
Bureau of M ne Inspection to train the conplainant along with
Ms. Dinwi ddie, the office manager, and Ms. Wbb, the
receptionist, to properly fill out and file the training records.

On July 12, 1995, at approximately 8:00 a.m, the state-provided
trai ning commenced. At about 10:30 a.m, M. Trujillo was
advised that Ms. Villines was not cooperating with the trainer.
She was coming and going in and out of the room talking on the
phone, and generally just not paying any attention to the
training. This apparently was the |last straw. The next day,
July 13, 1995, Ms. Villines: enpl oynent was term nated.

A conpl ai nant al |l egi ng di scrimnation under the M ne Act
establishes a prima facie case of prohibited discrimnation by
provi ng that she engaged in protected activity and that the
adverse action conpl ained of was notivated in any part by that
activity. Secretary of Labor on behalf of Pasula v.
Consol i dation Coal Co., 2 FMSHRC 2786, 2797-800 (Cctober 1980),



revd on ot her grounds sub nom Consolidation Coal Co. v.
Marshall, 663 F.2d 1211 (3d Cr. 1981); Secretary of Labor on
behal f of Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817-
18 (April 1981). An operator may rebut the prinma facie case by
showi ng either that no protected activity occurred or that the
adverse action was in no part notivated by protected activity.
Pasul a, 2 FMSHRC at 2799-800. |If the operator cannot rebut the
prima facie case in this manner, it neverthel ess may defend
affirmatively by proving that it also was notivated by the

m ner=s unprotected activity and woul d have taken the adverse
action for the unprotected activity alone. 1d.; Robinette,

3 FMSHRC at 817-18; see al so Eastern Associ ated Coal Corp. v.
FMSHRC, 813 F.2d 639, 642, (4'" Gir. 1987).

The conpl ainantzs only all eged protected activity is
cooperating with MSHA by talking with an investigator concerning
the termnation of her forner boss, Mke Best. However, her
statenent was not favorable to M. Best. Her understanding of
why he was fired was because he was not doing his job and that:s
basically what she told the MSHA investigator. She agrees the
safety office was a ness at the tine Mke Best was fired.
Furthernore, it was M. Trujillo, her new supervisor that
requested that the MSHA investigator interview her. It was the
MBHA i nvestigator who told her that. M. Trujillo corroborates
that portion of her testinony as well.

It follows logically then that if the conpany suggested that
she be interviewed by MSHA concerni ng Best:s case, and she in
fact supported their firing of Best with MSHA during that
interview, they would be unlikely to take adverse action agai nst
her for cooperating with MSHA (at their request).

Sinply put, there is no evidence to support a prima facie
case of discrimnation by Cobre against the conplainant, that is,
adverse action causally related to protected activity. The
conpl ai nant=s own | ack of productivity provided anple basis for
di schargi ng her.

ORDER

Accordingly, it is ORDERED that the conplaint filed by
Patricia Ann Villines against the Cobre M ning Conpany for a
vi ol ation of section 105(c) of the Mne Act is DI SM SSED.

Roy J. Maurer



Adm ni strative Law Judge
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